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THE EARLY HISTORY OF THE UNITED STATES 
CONSULAR SERVICE. 1 776-1 792. 

THE diplomatic service of the United States has been 
studied with commendable care, but the history of our 
consular system has been surprisingly neglected by students of 
American political institutions. The reasons for this are prob- 
ably to be found in the causes that account for the neglect 
from which our consular service has suffered throughout its 
history. In the foreign relations of the United States, politi- 
cal questions have held first place in the minds of our law- 
makers and the problems of foreign trade have ranked second. 
Indeed, not a few of the legislators have believed an antag- 
onism to exist between domestic industrial development and 
the increase of foreign trade; and, among those who have 
had less extreme views, many have thought that the internal 
development of our country gives ample opportunity for the 
exercise of every economic endeavor of American labor and 
capital. 

That the consular service of the United States is at present 
receiving more consideration on the part of business men and 
Congressmen is one of many indications that our economic 
aspirations are undergoing a change. Without neglecting the 
promotion of our domestic industries, greater efforts are being 
made to stimulate foreign trade and to secure for goods of 
American production more and better markets abroad. Hence 
it is that the consular service, maintained for the protection 
and promotion of our commercial interests, is receiving unusual 
scrutiny and criticism. The present, therefore, seems an oppor- 
tune time to study the origin and development of this branch 
of our foreign service. 

Our consular service originated and had its early develop- 
ment during the years of our national life that preceded 1 789 ; 
and the institution, as it then existed, was adopted by Congress, 
when in 1 792 it passed the " act concerning consuls and vice- 



20 POLITICAL SCIENCE QUARTERLY. [Vol. XIII. 

consuls," which, without any important alteration, remained 
the basis of the service for over sixty years. The present 
paper is designed to outline the history of the service from 
1776 to 1792. 

The foreign relations of the United States began with the 
assumption of the powers of national government by the Con- 
tinental Congress. During the Revolutionary War represen- 
tatives of Congress in foreign countries were occupied in 
purchasing supplies, in borrowing money, in securing the alli- 
ance and support of the nations hostile to Great Britain, in 
negotiating treaties of amity and commerce with our allies, and 
in encouraging foreigners to fit out privateers to prey on 
British commerce. The purchase of supplies and the negotia- 
tion of loans were properly fiscal functions ; the other activities 
referred to were diplomatic in character. As commercial inter- 
course grew up between the United States and foreign coun- 
tries, it became necessary that the representatives of our 
government abroad should also exercise consular functions. 1 

There being no separate executive branch of the government, 
the exercise of these and the other executive functions was 
controlled by Congress, either directly or through committees. 
The officials of the United States sent abroad were appointed 
partly by Congress and partly by its committees. The three 
committees that exercised control over foreign affairs were 
those respectively on secret correspondence, on commerce and 
on the marine. The first of these was established by Congress 
November 29, 1775, 2 its name being changed in April, 1777, to 

1 In the Consular Regulations of the United States may be found a full state- 
ment of the functions and prerogatives of American consuls. A revised edition 
of the Regulations appeared at the beginning of 1897. 

2 Resolution of Congress, November 29, 1775 : 

Resolved, that a committee of five be appointed for the sole purpose of corre- 
sponding with our friends in Great Britain, Ireland and other parts of the 
world ; and that they lay their correspondence before Congress when 
directed. 

Resolved, that this Congress will make provision to defray all such expenses 
as may arise by carrying on such correspondence and for the payment of 
such agents as they may send on this service. 

— Secret Journals of Congress and Journals of Congress. 
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" the committee of foreign affairs." This body conducted the 
greater part of the correspondence with the American agents 
and commissioners abroad until, experience having demonstrated 
the inability of a committee of five men to administer the for- 
eign affairs of the government with success, Congress organized 
a department of foreign affairs, under the charge of a salaried 
secretary, and gave the work to that official. The committee 
on commerce and the marine committee were not connected 
with the foreign representatives of the United States so closely 
as was the committee of foreign affairs. They shared with the 
latter, however, the work of securing supplies ; and at times one 
or the other of them served Congress as the medium of corre- 
spondence with its representatives abroad. The president of 
Congress, too, as well as the committees — especially during 
the two years preceding the establishment of a department of 
foreign affairs — corresponded with the foreign representatives 
of the United States. It was to the marine committee, as will 
be seen from what follows, that Congress referred questions 
relating to the conditions and manner of receiving foreign 
consuls in the United States and to the powers and privileges 
of such officers. 

At the beginning Congress exercised its executive functions 
in a very unsystematic way. The duties of the three commit- 
tees just referred to were not well differentiated, and our 
foreign representatives were accountable for their acts to the 
various committees as well as to Congress directly. More- 
over, no distinction was made between fiscal, diplomatic and 
consular functions, and all three were exercised by the same 
officials abroad. The business agents, usually called " commer- 
cial agents," performed consular as well as fiscal services. 
When the war ended, Congress no longer required the ser- 
vices of fiscal agents, but the office was continued for the 
supervision of consular affairs. 1 Our commissioners and the 
ministers who succeeded them at the court of France exercised 
all three functions. Under these circumstances, it is obvious 

1 Jefferson, in a letter to Jay, November 14, 178S, gives a list of the agents in 
French ports in 1788. — Diplomatic Correspondence, 1783-89. 
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that, in this discussion of the early history of our consular 
establishment, some reference to the diplomatic service and 
to the fiscal agents of the United States is unavoidable. 

The way in which the consular service grew up and was sep- 
arated from the other branches of our foreign service may be 
illustrated by reference to some of the earlier foreign repre- 
sentatives of the United States and to the duties performed by 
them. The first persons chosen to represent us abroad were 
Arthur Lee, then living in London, and C. W. F. Dumas, of 
The Hague, who were appointed, in December, 1775, by the 
committee of secret correspondence as " secret agents." x Their 
work was of a semi-diplomatic character, but was, of course, to 
be conducted without their having any official standing with 
foreign governments. The next step was taken in January, 
1 776, when the committee of commerce appointed Silas Deane 
to go to France to spend ,£40,000 in the purchase of supplies. 
In February, before Deane sailed, the committee of secret 
correspondence appointed him political and commercial agent 
for the United States in Europe ; 2 and he went " to France to 
obtain supplies and to ascertain the dispositions of the govern- 
ments." 8 The committee of secret correspondence also 
appointed as its agent in France Thomas Morris, a half-brother 
of Robert Morris. Morris stationed himself at Nantes, where 
he acted as " commercial agent of Congress " until removed 
for neglect of duty. At first neither Deane nor Morris had 
any consular duties ; but as our commercial and naval relations 
with France became more intimate, attention to such duties 
became necessary — the care of American seamen in foreign 
ports, for example, had to be assumed. 

1 Arthur Lee had succeeded Franklin as agent of Massachusetts in England. 
Dumas was a friend of Franklin, living at The Hague. For an account of these 
men consult Wharton, Introduction to Diplomatic Correspondence of the Ameri- 
can Revolution, §§ 136-154 and § 185. The instructions sent Lee by the commit- 
tee of secret correspondence, under date of December 12, 1775, are given in vol. 
ii of this work, pp. 63, 64. The instructions to Dumas, dated December 19, 1775, 
are in vol. ii, pp. 64-67. 

2 Sumner, The Financier and Finances of the American Revolution, I, 159; 
Trescot, Diplomacy of the Revolution, p. 164; Wharton, Diplomatic Correspond- 
ence of American Revolution, tl, 78. 

* Lyman, Diplomacy of the United States, 2d ed., p. 24. 
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In September, 1776, Congress decided to appoint three 
commissioners to represent the United States in France and to 
negotiate treaties of alliance and of amity and commerce with 
that country. Deane was one of the three chosen; Franklin 
and Arthur Lee 1 were the other two. The next year these 
commissioners took up their residence in France. Their powers 
were indefinite : they negotiated treaties, purchased supplies, 
took general charge of our commercial interests — in short, 
did whatever the interests of the United States seemed to 
require. Their activity involved the exercise of diplomatic, 
fiscal and consular powers. The commercial agents continued 
to purchase supplies for the United States, and acted as the 
agents both of the committees of Congress and of the commis- 
sioners at Paris. Together with the commissioners they had 
charge of our commercial and maritime interests. 

The defects in the administrative machinery of the national 
government before the adoption of the Constitution were mani- 
fest on every hand. The foreign service was no exception. 
The appointment of three commissioners instead of one minis- 
ter to represent us in France was a mistake 2 that Congress 
soon recognized and corrected. The commercial agents were 
without definite powers and received their appointment from 
various sources. They were not always Americans. They were 
remunerated by commissions instead of by salaries, and they 
were inefficient both as fiscal agents and as consular officers. 

The necessity of placing the business of the United States 
in charge of regularly appointed and responsible officers began 
to be urged as early as 1778. The first request for the 
appointment of American consuls came from the commissioners 
at Paris. The fiscal duties that devolved on the commissioners 
and on Franklin, who succeeded them as minister, were onerous 
and required much time. 3 They desired Congress to make 

1 Jefferson was one of the three first chosen, but, as he could not serve, Arthur 
Lee was selected in his place. 

2 John Adams to Samuel Adams, May 21, 1778 ; Franklin to Lovell, July 22, 
1778. — Diplomatic Correspondence of American Revolution, II, 592, 593, 658, 659. 

• Besides sharing with Congress the power of appointing agents, the commis- 
sioners were entrusted with the oversight of these officers and with the power of 
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such a division of functions among the foreign representatives 
of the United States as would permit the diplomats to confine 
themselves to diplomatic affairs. John Adams, whom Congress 
elected " a commissioner in the room of Silas Deane," 1 had 
been in France but a short time before he wrote to the com- 
mittee on commerce : 

I find that the American affairs on this side of the Atlantic are in 
a state of disorder very much resembling that which is so much to be 
regretted on the other. . . . We have in some places two or three 
persons who claim the character of American agents, agents for com- 
mercial affairs and continental agents, for they are called by all these 
different appellations. In one quarter (Nantes) one gentleman 
claims the character from the appointment of Mr. William Lee, 
another claims it from the appointment of the commissioners at 
Passy and a third from the appointment of a commercial committee 
of Congress. This introduces a triple expense and much confusion 
and delay. 

Adams closed his letter by suggesting the appointment of con- 
suls. Franklin also on several occasions urged Congress to 
appoint consuls, both because the plan of appointing as com- 
mercial agents merchants of France worked badly and expen- 
sively, and also because he wished to confine himself to 

removing them from office. (Resolution of October 21, 1777, Journals of 
Congress, III, 355.) The commissioners found that the supervision of the 
commercial agents seriously interfered with their other duties. John Adams, in a 
letter to Samuel Adams, written May 21, 1778, criticised the diplomatic system of 
the United States because it blended " the business of a public minister with that 
of a commercial agent." " The business of various departments," said he, "is by 
this means so blended, and the public and private expenses so confounded with 
each other, that I am sure no satisfaction can ever be given to the public of the 
disposition of their interests. . . . My idea is this: separate the offices of public 
ministers from those of commercial agents." (Consult also Adams's letter to the 
commercial committee, May 24, 1778, for a statement of the relation of the agents 
to the commissioners and for a description of the unsatisfactory working of the 
plan followed in appointing commercial agents.) Franklin wrote the following 
year : " Commercial agents . . . and the captains are continually writing for my 
opinion or orders or leave to do this or that, by which much time is lost to them 
and much of mine taken up to little purpose from my ignorance." 

1 Adams was elected commissioner November 28, 1777. He left America the 
middle of February, 1778, and arrived in France early in April. 
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diplomatic affairs and to be relieved of the fiscal duties of a 
commercial agent. 1 

Provision had already been made by a treaty with France 
for the appointment of consuls to French ports, a consular ser- 
vice being then, as now, a recognized part of every well-organized 
government. Our first treaty of amity and commerce with 
France was signed by the plenipotentiaries February 6, 1778. 
In section 29 of that treaty the two contracting parties agreed 
to " grant mutually the liberty of having each in the ports of 
the other consuls, vice-consuls, agents and commissaries whose 
functions shall be regulated by a particular agreement." The 
particular agreement regulating the functions and powers of 
the consuls of France and the United States was embodied in 
the treaty signed by the representatives of the two governments 
in 1788. 2 

Congress was somewhat slow to appreciate the need of sep- 
arating the diplomatic from the fiscal and consular services 
and of substituting consuls for commercial agents. The first 
step taken toward introducing some system into the foreign 
service, as it had developed during the first two years, was to 
place the power of appointing one or more commercial agents 
for all Europe in the hands of the commissioners. This was 
done by resolution of February 9, 1778, before it was known 
that the treaty of amity and commerce with France had been 
signed. This resolution did not accomplish what the commis- 
sioners and ministers desired. Had the commissioners appointed 
one or more persons to take general charge of the commercial 
and fiscal business of the United States and entrusted them 
with the supervision of the agents at the several ports, the 
commissioners would still have been responsible for the acts 

1 The appointment of consuls by Congress was suggested in a letter of the 
commissioners to the president of Congress, July 20, 1778. In a letter to Lloyd, 
of the committee of foreign affairs, February i, 1779, Franklin wrote : " We have 
long since written to Congress advising and requesting that consuls might be 
appointed, and we have expected every day for some months intelligence of such 
appointments." Consult also Franklin's letter to the committee of foreign affairs, 
May 26, 1779, and his letter to the marine committee of Congress, June 2, 1779. — 
Wharton, Diplomatic Correspondence, vol. iii. 

* Infra, pp. 37-39. 
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of their appointees. Neither the commissioners nor Franklin, 
when he became minister, made use of the additional power 
conferred upon them by the resolution, because the treaty 
signed at the time the resolution was passed provided for the 
appointment of consular officers by Congress. 1 The commis- 
sioners and Franklin supposed that Congress would entrust the 
consuls with the commercial and fiscal business of the United 
States. 

During the two years following the passage of the resolution 
of 1778 there was no development of our consular service or 
differentiation of functions among our foreign representatives. 
No systematization was introduced into the foreign service 
other than that of substituting a minister in the place of the 
three commissioners who had represented our government at 
Paris. Congress neglected to carry section 29 of the treaty into 
effect, though the necessity of appointing consuls, to have 
charge of consular as well as fiscal affairs, was frequently urged 
by the ministers abroad. Jay wrote from Cadiz, March 3, 1780: 
" It is most certain that for want of proper persons to take 
care of our distressed seamen who, escaping from captivity at 
Lisbon, Gibraltar, etc., daily arrive here, America loses many 
of them." Franklin wrote, March 4, 1780: 

As vessels of war under my care create a vast deal of business J 
(of a kind, too, that I am inexperienced in, and by distance from the 
coast is very difficult to be executed), I must repeat my earnest 
request that some person of skill in such affairs be appointed in the 
character of consul to take care of them. I imagine that much 
would by that means be saved in the expense of their various refit- 
tings and supplies, which to me appear enormous. 

The French government was much more prompt in making, 
the consular appointments for which provision had been made 
in the treaty. Without waiting to receive news of the ratifica- 

1 Cf. Franklin's letter to Lloyd et al., February 1, 1779: " But supposing that 
this resolution would not have been passed if they [Congress] had been apprised 
of the treaty, and expecting that soon after the ratification of the treaty they 
would appoint consuls, we have as yet done nothing in consequence of that reso- 
lution." — Wharton, Diplomatic Correspondence, III, 35. 

4 This business would be mainly fiscal, but in part consular. 
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tion of the treaty by Congress, the French government, March 
28, 1778, appointed Conrad Alexander Gerard, the person who 
had represented France in the negotiation of the treaty, minis- 
ter plenipotentiary to the United States and "consul general at 
Boston and other ports belonging to the United States of 
North America, with power to appoint consuls and vice-consuls 
in the places where he shall judge them necessary." x Gerard, 
July 15, 1778, appointed J. Holker naval agent of France in 
the United States and consul at the port of Philadelphia. A 
consul for Maryland was appointed in October, and other ap- 
pointments followed as the requirements of the French com- 
merce and navy developed the need for consular officers. In 
1 784 France had a consul general, four consuls and five vice- 
consuls in the United States. 

It was not till November 4, 1780, that Congress first 
appointed a consul. On that date Col. William Palfrey, 
paymaster general of the Continental armies, was elected "a 
consul to reside in France, at a salary of $1500 per annum, in 
lieu of all commissions for business done on account of the 
United States." Though Palfrey's title was consul, he was in 
reality a consul general, and he also had general supervision of 
the fiscal business of the United States in France. The letter 
which he received from Lovell, chairman of the committee of 
foreign affairs, to present to Franklin stated that " the bearer, 
William Palfrey, our late paymaster general, has been appointed 
consul in France with powers adequate to a general agency in 
our commercial concerns there." 

Palfrey's ship was lost in a storm at sea and he did not reach 
his post. Knowing that Palfrey had not reached France, but 
uncertain of his fate, Congress, June 21, 1781, resolved 

that a vice-consul be appointed to reside in France who shall exer- 
cise all the powers and perform the services required of William 
Palfrey, during his absence from that kingdom, or during the pleasure 
of Congress ; and be allowed a salary of 1000 dollars per annum, in 
lieu of all commissions for business done on account of the United 
States of America. 

1 Gerard arrived in the United States July 10, 1778, and resigned in September,i779. 
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Five days later Thomas Barclay was elected to the office, and 
he soon proceeded to his post. When the death of Palfrey 
became known Barclay received the title of consul, 1 with duties 
both fiscal and consular. Franklin had been the minister to 
the French court since September 14, 1788; Jay was appointed 
minister to Spain in 1779; hence, after the appointment of 
Barclay our foreign service included the two usual classes of 
officers, ministers and consuls — though there was not so sharp 
a division of powers between them as now exists. It may be 
noted in passing that the first consuls appointed were salaried 
officers. 

In the meantime the supervision of foreign affairs by means of 
a committee had become intolerably inefficient ; 2 and Congress 
had voted, January 10, 1781, to establish the office of "secre- 
tary for foreign affairs." It was August 10, however, before 
the first secretary, Robert Livingston, was elected, and not 
until October that Livingston entered upon the duties of his 
office. 8 By an act passed February 22, 1782, Congress formu- 

1 Vergennes objected to Barclay's title of consul. It was not until October 3, 

1782, that Franklin received from Vergennes Barclay's exequatur as consul. This 
was over four years after Congress had recognized Gerard as consul-general of 
France in the United States. 

a Franklin, in a letter dated August 20, 1781, and written to Jay, who was then 
minister to Spain, states how badly the committee on supervision of foreign affairs 
worked : " In yours of the 31st of May you complain of the want of regular intel- 
ligence. I sympathize because I suffer with you. I receive indeed a number of 
letters from Mr. Lovell, but they are very short and mostly to acquaint me that 
he cannot write fully because the committee of correspondence are not easily got 
together. To many of my letters I have never received any answer. The Con- 
gress have wisely put their finances into the hands of one intelligent person. I 
wish they would do the same with their correspondence, by appointing a single 
secretary for foreign affairs. I know nothing of what passes in America but what 
I learn from their newspapers, or the English, or from ministers here, who are 
more early informed than I am even of what relates to myself; and it was of M. 
de V. that I first learnt Congress had refused to grant my request of dismission 
from their service." — Wharton, Diplomatic Correspondence, IV, 643. 

3 Livingston resigned from the office of secretary for foreign affairs June 4, 

1783. Jay assumed the duties of the office December 21, 1784. In the interim 
" the correspondence was carried on directly with Congress, the instructions being 
given by the president, and the dispatches of the ministers of the United States 
abroad, as well as the communications of the foreign ministers here, being 
addressed to him." — Introduction to Diplomatic Correspondence of the United 
States, 1783-89. 
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lated more definitely the powers of the secretary for foreign 
affairs and extended them somewhat beyond those granted by 
the act of January 10, 1781. Yet these powers were still so 
limited that Congress remained the real head of our consular 
and diplomatic services. According to the act of 1782, "the 
correspondence and communications with the ministers, con- 
suls x and agents of the United States in foreign countries " 
were to be carried on through the office of foreign affairs, but 
important letters were to be submitted to Congress before 
being sent. The secretary was directed to 

use means to obtain from the ministers and agents of the said United 
States in foreign countries an abstract of their present state, their 
commerce, finances, naval and military strength and the character of 
sovereigns and ministers and every other political information which 
may be useful to the United States. 

If Congress really expected the secretary to carry out this sec- 
tion, it must have intended to enlarge and develop the consular 
and diplomatic services. 

With the close of the war and the successful establishment 
of our national independence, the international relations of the 
United States were widened. During the war our intercourse 
had been mainly with our allies and supporters — France, Hol- 
land and Spain, the natural enemies of England. Other 
nations had shown no disposition to recognize us by exchang- 
ing ministers or otherwise. October 8, 1 782, after actual hos- 
tilities with Great Britain had ceased, our friendly relations 
with the Netherlands were cemented by the conclusion of a 
treaty of amity and commerce similar to that made with France 
four and a half years earlier. Spain was suspicious of us and 
did not enter into treaty relations. In March, 1783, a treaty 
was signed with Sweden — the first to be concluded without 
solicitation from this side of the water — and in 1785 an agree- 
ment was reached with Prussia. Each of these treaties of 
commerce, made after 1778, contained a clause similar to 
section 29 of the treaty with France, by which the contract- 

1 The word " consul " is not contained in the act of January 10, 1781. 
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ing parties were guaranteed the mutual right of appointing 
consuls. 

With the restoration of peace the foreign trade of the United 
States was renewed, and, being no longer under the restrictions 
of British navigation laws, was open to all commercial nations. 
The merchants of Continental Europe expected to divert from 
England a large part of this trade, 1 and with this in view many 
of these merchants applied to our ministers for appointments 
to American consulates in European ports. Jay wrote to 
Livingston from Paris, April n, 1783: "Numberless applica- 
tions for consulships continue to be made and some will prob- 
ably reach you. In my opinion, Americans only should be 
employed to serve America." 2 On April 15, 1783, Franklin 
wrote : 

There is not a port in France, and few in Europe, from which I 
have not received several applications of persons desiring to be 
appointed consuls for America. They generally offer to execute the 
office for the honor of it without salary. I suppose the Congress 
will wait to see what course commerce will take and in what places 
it will fix itself, in order to find where consuls will be necessary 
before any appointments are made, and perhaps it will be thought 
best to send some of our own people. 8 

The ministers, as these quotations indicate, favored the 
selection by Congress of American citizens for consular posi- 
tions. Congress also was at that time more hostile than it was 
later to the appointment of foreign merchants. The first action 
concerning the consular service, taken by Congress after the 
close of the war, was the passage of a resolution, March 16, 
1784, which declared "that it is inconsistent with the interests 
of the United States to appoint any person not a citizen thereof 

1 In this they failed, and our trade continued to be mainly with Great Britain. 
The reasons why France failed to secure American trade are well set forth in Jef- 
ferson's letter to Jay, January 2, 1786, in which Jefferson reports the substance of 
his conversations with Vergennes in 1785. — Diplomatic Correspondence, 1783-89. 

2 Wharton, Diplomatic Correspondence, VI, 368. 

8 Ibid., VI, 379. Franklin was not opposed to allowing consuls to trade. 
He writes : " If they are not allowed to trade there must be a great expense for 
salaries. If they may trade, and are Americans, the fortunes they make will 
mostly settle in our own country at last." 
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to the office of minister, charge des affaires, consul, vice-consul 
or to any civil department in a foreign country." 1 

It is easier for an inefficient government, such as ours was 
under the Articles of Confederation, to make treaties than to 
enact the legislation necessary to carry out their provisions. It 
was not until 1785 that Congress attempted to outline an 
organization for our consular service and to give it the basis 
of a definite legislative enactment. On the 9th of August of 
that year it was ordered by Congress " that the secretary for 
foreign affairs report the number of consuls and vice-consuls 
necessary to be appointed by Congress and the foreign ports 
in which they should respectively reside." The report made 
by the secretary, in accordance with this order of Congress, 
was debated by that body in October. An attempt was made 
to pass an ordinance, vesting foreign ministers of the United 
States and charge's des affaires acting as ministers with the 
powers of consuls general, and providing for the appointment of 
consuls to eighteen European ports and Canton. 2 By vote on 
the 27th this ordinance, previously postponed, was lost. Nine 
states were represented , Rhode Island voting in the negative, 
as also did the one representative of New York present, while 
Maryland's vote was divided. On the following day, upon 
motion of Pinckney of South Carolina, seconded by Gerry 
of Massachusetts, the following resolution was passed: 

1 This resolution was passed in response to a letter written by Franklin to 
Congress December 23, 1783. Franklin suggested that, if Congress did not see fit 
to appoint an American to the consulate in London, the office be given William 
Hodgson, a merchant of London, who had done much to relieve the American 
prisoners. — Journals of Congress, IX, 60. 

2 The ordinance was as follows : " Be it ordained that the ministers plenipo- 
tentiary of the United States be vested with the powers of consuls general. That 
at the courts where no ministers reside the charge" des affaires of the United States 
be empowered to exercise the duties of a consul general. That consuls shall 
reside at Bilboa, Cadiz, Malaga, Alicant, Barcelona, Teneriff, Lisbon, Madeira, 
Amsterdam, London, Bristol, Liverpool, Glasgow, Dublin, Cork, Belfast, Copen- 
hagen, Stockholm, Canton. That no consul general, being minister resident or 
chargi des affaires, shall be concerned in any trade or commerce whatever. That 
the consuls general be empowered to suspend any consul within their jurisdiction, 
for good reason, and report the same to Congress, who will ultimately judge of 
such suspension ; and that they determine the boundaries of each consulate within 
their jurisdiction." 
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Whereas it is expedient that consuls should be appointed in the 
different states with which the citizens of the United States are 
engaged in commerce ; therefore, 

Resolved, that the ministers plenipotentiary of the United States 
in Europe, and where there is no minister the chargi des affaires, 
shall exercise the powers of a consul general for the kingdom or 
states in which they respectively reside, provided that no additional 
salary be allowed for such service. 

This resolution definitely established a consular service. 
The service, however, was not given a separate and independ- 
ent organization, but was attached to the diplomatic branch of 
the administration. In thus uniting the two branches of serv- 
ice Congress disregarded the recommendations of the foreign 
ministers of the United States, who, as we have seen, had 
frequently advised the separation of the two. In this course 
Congress cannot be said to have acted wisely. A strong inde- 
pendent consular service would have been of assistance in 
restoring to the United States the foreign trade that had been 
interrupted by the war. Certainly a good consular service 
would have helped the merchants of the United States to 
develop a trade with other countries than England ; and it is 
possible that the British government might have burdened the 
trade of the United States with fewer restrictions, had there 
been efficient American consuls in England to set forth the 
mutual advantages to both countries of an unrestricted 
trade. 

The resolution of October 28, 1785, differed from that 
defeated on the previous day, in not providing for the appoint- 
ment of consuls at specific ports and in stipulating that the 
ministers plenipotentiary of the United States should not 
receive any extra pay for performing the duties of consuls 
general. The failure of the first proposition seems to have 
been due chiefly to a desire to avoid the expense of maintain- 
ing as many consular officers as it was proposed to appoint. 
The resolution as passed did not prohibit the appointment of 
consuls, but left it with Congress to choose those officers in 
the future, as the need for them should arise. In the following 
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January Congress appointed a consul and a vice-consul to reside 
at Canton. 1 

Neither the resolution that was defeated nor the one that 
passed in any way denned the powers and duties of consular 
officers. It is probable that Congress did not deem legislation 
on that subject to be necessary, because it expected to define 
such powers by treaties. In the above-mentioned treaties 
between the United States and France, the Netherlands, 
Sweden and Prussia, the section guaranteeing the mutual right 
of sending consuls provided that the functions of the consuls 
should " be regulated by a particular agreement." The first 
nation with which we made such a particular agreement was 
France ; and it was in that convention, signed November 14, 
1788, that the powers and duties of the consuls of the United 
States were first specifically formulated. 

The negotiations which resulted in this convention began in 
1779. A resolution of "the council of Massachusetts Bay," 
dated February 23, 1779, asked Congress to state the powers 
which might be exercised by foreign consuls in American 
ports. Congress referred this resolution to the marine com- 
mittee ; and on the 7th of June that committee recommended 
the appointment of a special committee "to adjust and settle 
with the minister plenipotentiary of France the powers and 
privileges of consuls in the ports of either nation." Two weeks 
later Gerard, the French minister, submitted a plan of a treaty 
and addressed a memorial to Congress, setting forth " how 
prejudicial the want of proper regulations for maintaining the 
immunity of the flag " was " to navigators, to French mer- 
chants, and even to the interests and to the honor of the 
French nation." Owing to the fact that before 1789 the legis- 
lative and administrative regulation of our foreign commerce 
was vested in the state governments, and that the states also 

1 " Resolved, that a consul be appointed to reside at Canton who shall 
not be entitled to receive any salary, fees or emoluments of office." (Journals of 
Congress, January 26, 17S6.) On the following day Samuel Shaw was chosen 
for the place. The vice-consul elected was Thomas Randall of Pennsylvania. 
He was to serve in case of the death or absence of the consul, and he also was to 
receive no salary, fees or emoluments. 
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exercised most of the judicial powers which now pertain to the 
federal government, foreign consuls in this country found 
difficulty in performing their functions and had controversies 
with the state authorities. This was one of the reasons why 
Gerard and Luzerne sought to induce Congress to enter into a 
consular convention with France. Another motive was the 
hope of securing a large part of the American trade which 
England had previously possessed. 1 

The memorial and suggestions of M. Gerard were referred 
to the special committee appointed by Congress June 7, but 
the matter made no further progress for two years. In July, 
1 78 1, Luzerne, who succeeded Gerard as French minister 
to the United States, placed before Congress the draft, 
which the court of Versailles had caused to be made, of " a 
convention relative to the establishment of consuls." Congress 
agreed on a scheme for a treaty January 25, 1782, and for- 
warded it at once to Franklin with instructions to " use his 
discretion as to the words or arrangements of the convention, 
confining himself to the matter thereof in all respects, except 
as to so much of the sixth article as relates to the erection of 
a chapel." 2 Franklin and Vergennes, after modifying the 
scheme adopted by Congress in several particulars, signed a 
convention July 29, 1784. The copy of the convention first 
sent to America miscarried and did not reach its destination. 
The second copy reached Congress in the summer of 1785. 8 

Congress was slow in acting upon this convention. The 
reason was in part " the want of an adequate representation [in 
Congress] for long intervals and the multiplicity of business 
which pressed upon them when that was not the case " ; 4 but 
delay arose also from opposition to the convention. The French 
minister urged ratification ; and, had not the convention differed 

1 Luzerne to president of Congress, January 3, 1784. — Wharton, Diplomatic 
Correspondence, VI, 762. 2 Secret Journals of Congress. 

8 Cf. Jay to Jefferson, July 13, 1785. — Diplomatic Correspondence, 1783-89. 
In the meantime Congress had become dissatisfied with the draft it had agreed to 
in 1782, and had directed Franklin to delay signing until further instructions were 
sent. This order reached Paris too late to be acted upon. 

4 Jay to Jefferson, August 18, 1786. — Diplomatic Correspondence, 1783-89. 
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materially from the scheme of 1782, Congress would probably 
have felt in duty bound to accept it without delay; but Jay, to 
whom, as secretary of foreign affairs, the document was referred 
for examination, submitted a report, July 4, 1 786, in which he 
critically compared, section by section, the scheme of 1782 
with the convention as signed, and called attention to several 
objectionable features of the latter. Jay considered the scheme 
faulty and the convention more so. The leading objection x 
urged against the convention was that it gave the consuls 
too great jurisdiction over the vessels from their respective 
countries — that it gave to French consuls "as complete juris- 
diction over French vessels in our harbors as any of the king's 
officers could exercise over them in the harbors of France." In 
the tenth article was this provision : 

They [the consuls] may cause to be arrested every vessel carrying 
the flag of their respective nations; they may sequester them and 
even send them back respectively from the United States to France 
or from France to the United States. They may cause to be arrested, 
without difficulty, every captain, master, sailor or passenger of their 
said respective nations. They may cause to be arrested and detained 
in the country the sailors and deserters of their respective nations, 
or send them back or transport them out of the country. 

To have given the consuls power to send vessels back, to 
arrest passengers, and to arrest and return sailors would have 
enabled consuls to prevent all emigration from the country 
which they represented. Both the scheme and the convention 
contained this provision. 2 Another objectionable feature of the 
draft as signed, involving a deviation from the original scheme, 
was the wording of article 14 so as to enable either nation to 
prevent its citizens from becoming naturalized citizens of the 
other nation. 

Jay was opposed to any consular treaty. Neither he nor 

1 For the minor objections raised by Jay, consult his report. — Diplomatic 
Correspondence, 1783-89. 

2 Jay supposed, when he made his report, that the scheme did not contain this 
provision. The copy of the convention which he consulted in preparing his 
report was, however, inaccurate. He discovered later, October 9, 1786, that the 
seheme and convention were alike in this matter and that his criticism of the 
above provision argued against the scheme as well as against the convention. 
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Jefferson thought the interests of the United States required 
such a treaty. Jay believed, however, that Congress, by adopt- 
ing the scheme of 1782 and instructing our minister at Paris 
to negotiate a treaty containing its provisions, had pledged 
itself to agree to such a convention. Accordingly, Jay closed 
his report by recommending to Congress 

that instructions be sent to their minister at Versailles, to state their 
objections to the present form [of 1784] and to assure the king of 
the readiness of Congress to ratify a convention made agreeable to 
the scheme before mentioned [1782], provided an article be added 
to limit its duration to eight or ten years. 

Upon authority of a resolution of Congress, Jay sent Jefferson 
such instructions in a communication dated October 27, 1786. 

Jefferson, being opposed to both the scheme and the con- 
vention, chose not to inform the French ministry of the 
instructions he had received from Congress. Instead, he 
wrote to Congress January 9, 1787, requesting that he be 
given " powers in which there shall be no reference to the 
scheme." Congress, by resolution of July 27, gave Jefferson 
the powers asked for ; but as the notice of the action of Con- 
gress was not forwarded until October 24, Jefferson did not 
obtain his instructions until December 19. 1 Only toward the 
end of April, 1788, 2 was the proposed treaty brought to the 
attention of Montmorin, who had succeeded Vergennes as 
minister for foreign affairs. The negotiations which followed 
were prolonged, but they resulted in a convention, signed 
November 14, 1788, 3 differing in form and content from both 
the scheme of 1782 and the convention of 1784. 

In transmitting the convention of 1 788 to Jay for ratification 

1 The delay being due to " the want of a safe and private conveyance." 

2 Cf. Jefferson to Jay, November 14, 1788, for reasons for the delay in beginning 
negotiations. — Diplomatic Correspondence, 1783-89. 

8 The convention defined in detail the privileges, powers and duties usually 
associated with the consular office. These need not be enumerated here, as they 
embodied merely the main consular regulations and powers then recognized in in- 
ternational law. The treaty is printed in the Laws of the United States, II, 378- 
398, and in the Diplomatic Correspondence, 1783-89. The scheme of 1782 and 
the convention signed in 1784 may be found in the Secret Journals of Congress 
and in the Diplomatic Correspondence, 1783-89. 
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by Congress, Jefferson concisely stated as follows the principal 
changes that had been made in the draft of 1 784 : 

The clauses of the convention of 1784, clothing consuls with the 
privileges of the law of nations, are struck out and they are expressly 
subjected, in their persons and property, to the laws of the land ; 

That giving the right of sanctuary to their houses is reduced to a 
protection of their chancery room and its papers ; 

Their coercive powers over passengers are taken away, and over 
those whom they might have termed deserters of their nation are 
restrained to deserted seamen only. 

The clause allowing them to arrest and send back vessels is struck 
out; and, instead of it, they are allowed to exercise a police over the 
ships of their nation generally. 

So is that which declared the indelibility of the character of sub- 
ject, and the explanation and intention of the eleventh article the 
treaty of amity. 1 

The innovations in the laws of evidence are done away, 

And the convention is limited to twelve years duration. 

One interesting provision of the scheme of 1782 appeared 
neither in the draft of 1 784 nor in that of 1788. Article III 
of the scheme read : " Consuls or vice-consuls shall be subjects 
or citizens of the power appointing them and interdicted from 
all traffic or commerce for their own or others' benefit." 
Franklin said : " That article was omitted, being thought 
unnecessary to be stipulated, since either party would always 
have the power of imposing such restraints on its own officers 
whenever it should see fit." 2 Jay, in his report of July 4, 

1 A part of Article XII of the treaty of amity and commerce with France in 
1778 gave each country the right to enact such laws " against emigrations " as 
should "seem proper." Article XIV of the convention of 1784 contained the 
clause: "The subjects of his most Christian majesty and those of the United 
States . . . shall not lose,/<w- any cause whatever, in the respective domains and 
States, the quality of subjects of the country of which they originally were." Jay 
thought these provisions would enable the king of France, not only to prevent the 
emigration of Frenchmen to the United States, but would also prevent legal 
naturalization of Frenchmen as citizens of this country. The United States was 
of course desirous of immigration. Jay's criticism seems to have been valid, and 
it is surprising that Franklin should have agreed to a clause capable of such inter- 
pretation as Jay showed could be given Article XIV of the convention of 1784. 
Cf. Jay's report on the convention of 1784. — Diplomatic Correspondence, 1783-89. 

2 Letter of Franklin to the president of Congress, February 8, 1785. 
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1786, spoke of the omission of this article as "not in itself a 
very important deviation from the scheme." When Jefferson 
forwarded the convention of 1788 to Congress he discussed at 
some length the question whether or not only American citi- 
zens should be appointed to consular positions. He said that 
the resolution of Congress passed in 1784 was "intended as a 
general answer to the swarm of foreign pretenders." He 
favored restricting the office of consul to native-born American 
citizens. The minor consular positions, vice-consul and agent, 
he thought, might " be given to the best subject in the port, 
whether alien or citizen." Had the provisions of that arti- 
cle of the scheme of 1782 been adhered to in our sub- 
sequent legislation concerning the consular service, one of 
the worst defects in that service would have been elimi- 
nated. It was, however, long after the adoption of the 
Constitution before we ceased appointing foreigners as con- 
suls and vice-consuls. And, as we have not yet prohibited 
all consuls and vice-consuls from engaging in business, it 
is still possible, not only for consular agents, but also for 
higher officers in the service to use their positions for 
business purposes. 

The convention signed by Jefferson and Montmorin in 1788 
was ratified by the United States after the Constitution had 
gone into effect. President Washington referred the document 
to the Senate ; and that body, on July 22, 1789, passed a reso- 
lution asking "the secretary of foreign affairs under the former 
Congress " for his opinion as to how far the faith of the United 
States was engaged, " either by former agreed stipulations or 
negotiations entered into by our minister at the court of Ver- 
sailles, to ratify in its present sense or form the convention 
now referred to the Senate." Jay made a report on the 25th, 
in which he gave a short history of the acts of Congress and 
of the negotiations at Versailles in regard to the convention, 
and closed his report by saying: 

As the convention in question is free from several objections to 
which the one of 1784 was liable, and is in every respect preferable 
to it, and as it contains a clause limiting its duration to twelve years, 
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it seems to follow as a necessary consequence that the United States 
ought to ratify it. 1 

Four days later the Senate approved it unanimously. 

The Constitution vested in the President and Senate the 
power of appointing ambassadors, other public ministers and 
consuls. Congress gave vitality to this clause by "an act 
providing the means of intercourse between the United States 
and foreign nations," approved July 1, 1790. By that act the 
President was 

authorized to draw from the treasury of the United States a sum not 
exceeding forty thousand dollars annually, to be paid out of the 
moneys arising from the duties on imposts and tonnage, for the 
support of such persons as he shall commission to serve the United 
States in foreign ports and for the expense incident to the business 
in which they may be employed. 2 

A part of the money thus placed at the disposal of the Presi- 
dent might have been used in paying the salaries of consuls, 
but none was so applied. The consular officers derived their 
remuneration from fees and from the profits of the business in 
which they were permitted to engage. During the first three 
years of his administration Washington appointed seventeen 
consuls and five vice-consuls. 3 

Washington recognized the necessity of legislation for the 
further organization of the consular service. In his brief 
address to Congress at the opening of its third session, 
December 8, 1790, he said: 

The patronage of our commerce, of our merchants and seamen, 
has called for the appointment of consuls in foreign countries. It 
seems expedient to regulate by law the exercise of that jurisdiction, 
and those functions which are permitted them, either by express 
convention or by a friendly indulgence in the places of their 
residence. 

The "act concerning consuls and vice-consuls," passed April 

1 Cf. Diplomatic Correspondence, 1783-89. 

2 Laws of United States, I, 128. The act is a brief one of two sections. 
Section 1 fixed the maximum salary payable to a minister or chargi des affaires ; 
section 2 limits the act to two years' duration. 

8 Schuyler, American Diplomacy, p. 45. 
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14, 1792 — the first law of Congress to define the powers and 
privileges of consular officers — was enacted, as the title of the 
statute declares, 

for carrying into full effect the convention between the king of the 
French and the United States of America, entered into for the pur- 
pose of defining and establishing the functions and privileges of 
their respective consuls and vice-consuls. 

As the treaty of 1788 had embodied the recognized principles 
of international law regarding consuls, Congress simply sum- 
marized the more important provisions of the treaty and added 
a few other clauses, the most important one being a section to 
regulate fees. Thus the service which Congress definitely 
established by the act of 1792 was a continuation of that 
which had grown up between 1780 and 1789, which had been 
tacitly accepted by Congress in the act of July 1, 1790, and by 
Washington in making consular appointments during the first 
three years of his administration. 

The consular service as it developed prior to 1 792 contained 
the chief errors of organization that have obtained in the ser- 
vice during its entire subsequent history. In the legislation of 
the past hundred years we have modified the organization in 
detail, but have hardly touched the fundamental causes of the 
inherent errors and evils. The principal reforms have been 
accomplished, not by legislation, but by executive orders — 
such as that of September 20, 1895, providing for the appoint- 
ment of certain minor officials according to merit. The presi- 
dents, secretaries of state and higher-minded legislators have 
thus far urged Congress in vain to rise above the demands of 
patronage and to free our consular system from the vitiating 
influences of party spoils. Until this has been done, until 
admission to the consular office and continuance or promotion 
in the service shall be made to depend entirely upon fitness, 
it will be impossible for the United States to secure the bene- 
fits of as efficient consular services as our commercial rivals 
in Europe have built up by adhering to the merit system. 

Emory R. Johnson. 
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